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PREFATORY NOTE

In the Fall of 1994, the board of directors of the United States Ombudsman Association authorized
the preparation of an updated model ombudsman act appropriate for state government. There had
been renewed interest in the ombudsman concept in a number of states and one, Arizona, was on
the verge of enacting an ombudsman bill. It was felt that an updated model act would be a useful
document for those states interested in establishing an ombudsman office as well as a useful tool
to promote the classical ombudsman institution in other states. Ruth Cooperrider, legal counsel in
the lowa ombudsman's office, was asked to chair a committee to draft the model act. She was
assisted in this endeavor by Marshall Lux, the Nebraska ombudsman, Mike Hostina, former deputy
ombudsman from Alaska, and Yen Lew and Norrie Thompson, the Hawaii ombudsman and first
assistant. The accompanying document is the result of our work.

While this model act was designed for use at the state government level, it can also be adapted for
local government. Those so interested may contact the USOA for assistance.

In drafting the act, the committee decided to use as our basic reference the American Bar
Association model which was completed under the leadership of Bernard Frank in 1974. The ABA
model itself was based on earlier models, notably the Gellhorn model and the Harvard model.
Thus, we are building on the foundations prepared for us by these worthy predecessors.

The ABA model was (and is) an excellent document, well thought-out, comprehensive in scope
and meticulously annotated by Mr. Frank in his law review article presentation. We left it
essentially intact, limiting our revisions to the following areas:

Updating and clarifying the language and making it gender neutral;

2. Amending those provisions which over the course of more than two decades of
practical experience were found to lead to administrative difficulties or were otherwise
problematic; and

3. Adding new provisions to accommodate recent changes in technology and public
administration.

While the ABA model was our basic reference, we also reviewed the Gellhorn and Harvard models
for additional clarification on certain points. The recently enacted Arizona statute was consulted to
help us understand current legislative thinking about the ombudsman institution. Being either
current or former ombudsman practitioners, we were also able to contribute insights from our
experiences with our own respective statutes in Alaska, Hawaii, lowa and Nebraska. This practical
experience gave us an advantage over our predecessors whose frame of reference was more
theoretical in nature.

Working drafts of the bill were presented at the October, 1995 USOA annual conference in
Plymouth, Minnesota and the First North American Conference of ombudsman organizations held
in May, 1996 in St. Louis, Missouri. After each conference, comments on the drafts were solicited
from conference delegates and the members of the USOA board. Noted ombudsman scholars
were also invited to comment.



We received in return a number of very useful comments and suggestions from all these sources,
including scholars such as Gerald C. Caiden, Bernard Frank and Donald C. Rowat. Our thanks to
all of them. In particular, we would be remiss if we did not acknowledge Mr. Frank's careful review
of our draft and his detailed commentary. Mr. Frank, the chair of the ABA ombudsman committee
which had issued the ABA model act in 1974, further stated it was appropriate, timely, and logical
for the USOA to review and update the ABA model and issue a new USOA model to supersede
the ABA model. We are grateful for his endorsement.

In considering the comments and suggestions we received, we undertook a section-by-section
review of the draft model act. While that process took an additional six months, it is our feeling that
the model act was significantly strengthened as a result. Obviously not all suggestions were
accepted. In many cases, this was because the suggestion was at variance with the approach
taken in another part of the act. Or, the suggestion raised an issue that we had already considered
and resolved among ourselves. This final draft represents a document that is acceptable to all
members of the committee, where individual differences and preferences were subsumed in a
spirit of consensus and where suggestions from other individuals were incorporated as deemed
appropriate.

While we believe that the model act as here presented is suitable for all states, we recognize that
political circumstances in a given state may mean that some variations may be more appropriate.
This model act is not cast in stone. Those who may be interested in possible alternatives to any of
the provisions of this model act are invited to contact the USOA.

Although this is a model act for state governments, the USOA believes the ombudsman institution
is applicable at all levels of government and encourages its wider establishment. The state
ombudsman office created by this model act is not intended to preempt the establishment of any
new local ombudsman office. Any local ombudsman office - whether at the county, municipal,
township or other level - whose enabling document meets the standards of independence,
fairness, confidentiality, and integrity of the review process which characterize a classical
ombudsman, should have statutory immunity similar to that granted to the state ombudsman under
this model act. Such immunity is necessary to enable local ombudsmen to have confidential
communications with complainants and witnesses and to make findings without fear of interference
or retaliation through legal proceedings. The USOA will assist any state legislature considering the
enactment of such local ombudsman immunity.

This model act is intended to provide for the establishment of an ombudsman who is able to
operate effectively in the context of contemporary state government in this, the final years of the
twentieth century. The USOA recognizes that future revisions may be necessary to keep this
document up-to-date in light of ongoing changes in the law, in standards of government and public
administration and in technology. The USOA welcomes suggestions for future consideration.



United States Ombudsman Association
Model Ombudsman Act for State Governments

An Act to establish the office of Ombudsman in

COMMENT:
Enactment clause would be in an appropriate form for the state.

Section 1. Legislative Purpose

It is the intent of the legislature to establish, in addition to other remedies or rights of appeal of
any person under state law, an independent, impartial, state office, readily available to the
public, responsible to the legislature, empowered to investigate the acts of state [(Alternate) and
local] administrative agencies and to recommend appropriate changes toward the goals of
safeguarding the rights of persons and of promoting higher standards of competency, efficiency
and justice in the administration of state [(Alternate) and local] laws.

COMMENT:
This section provides a concise description of the characteristics of the office and its
goals.

If jurisdiction over political subdivisions of the state is included, the phrase “and local”
should be included. It must be determined whether the inclusion of the phrase “and
local” will be interpreted as pre-empting state jurisdiction over both state and local
agencies and preventing local governmental units from establishing their own
Ombudsmen.

Section 2. Short Title
This Act may be cited as “The (hame of state) Ombudsman Act.”

COMMENT:

The title “Ombudsman” is distinctive from the more usual official titles such as “director”
and “commissioner” and has gained recognition in the United States and other countries.
The existing state statutes do not all use the title: Hawaii - “Ombudsman”; Nebraska -
“Public Counsel’; lowa - “Citizens’ Aide”; Alaska - “Ombudsman”; Arizona -
“Ombudsman-Citizens’ Aide.” But it should be noted the term “Ombudsman” is used in
these states by the public, the media, and even by the incumbents, who found other
titles could be confused with other offices and concepts.

The term “Ombudsman” should be used only when the legislation provides for an
independent official who receives complaints against government agencies and who,
after investigation, may, if the complaints are justified, make recommendations to
remedy the complaints.

If a term other than “Ombudsman’” is selected, appropriate changes must be made
throughout this Act.



Section 3. Definitions
As used in this Act,

(a) “Agency” means any department, organization, board, commission, council, bureau,
administrative tribunal, facility, institution or other governmental entity of (name of state),
[(Alternate) any person who is providing services to individuals under contract with (name of
state) and as a term of that contract is subject to the Ombudsman’s jurisdiction], and any official,
officer, administrative hearing examiner, employee or member of (name of state), whether
elected or appointed, acting or purporting to act by reason of connection with (hame of state),
except:

(1) any judge;

(2) the legislature, its members, its committees and its employees;
(3) the governor and the governor’s personal staff;

[(4) (Alternate A) any political subdivision of the state;]

[(4) (Alternate B) mayors, council members, judges, and any other elected officials of any
political subdivision and their personal staff;]

(5) any multi-state governmental entity.

(b) “Administrative act” means any action, decision, adjudication, failure to act, omission, rule or
regulation, interpretation, recommendation, policy, practice or procedure of any agency.

(c) “Person” means any individual, aggregate of individuals, corporation, partnership, or
unincorporated association.

(d) “Record” means all records, documents, books, papers, files, photographs, microfilms,
sound recordings, video recordings, magnetic storage media, computer data and all other
materials, regardless of physical form or characteristics, created, generated, recorded, received,
possessed or controlled by or on behalf of any agency.

COMMENT:

(a) Rather than specifying by name those agencies under the Ombudsman’s jurisdiction,
the Act permits jurisdiction over all state-related governmental operations and personnel
(in pursuance of public function) with certain limited exceptions which should be
minimized. An alternative clause has been added to provide that the Ombudsman’s
jurisdiction would include businesses, corporations, persons, etc., under contract to
provide services to individuals on behalf of the state. With the increasing popularity of
“privatizing” government services, policy-makers may feel the need to bring these
“private” bureaucracies under the Ombudsman’s jurisdiction, in order to insure that the
public receives the same level of protection afforded when the services are provided
directly by state agencies. If this alternative is adopted, then it would also be necessary
to add to the state’s statutes relating to procurement a provision to require all agencies
entering into a contract for the “privatization” of governmental services to include in that
contract a clause obligating the private service provider to submit to the Ombudsman’s
jurisdiction. By making cooperation with the Ombudsman a condition of the contract, the
private contractors will understand from the outset their responsibilities to the
Ombudsman and will accept that arrangement as a part of the agreement with the state.

(a)(1) The exclusion of judges is based upon the existence of the long established
system of appellate review of judicial decisions and upon the existence of other
mechanisms for the sanctioning and/or the removal of judges who act unethically or who
are incapacitated. The exclusion is narrow and contemplates that the Ombudsman



would have jurisdiction to investigate administrative or ministerial acts by employees of
the judicial branch, when those acts are peripheral to the adjudication itself. In many
instances, administrative errors affecting a particular adjudication would have to be
challenged and resolved through the established judicial process, but even in those
cases, the Ombudsman could make recommendations for improving administrative
procedures that would have a prospective effect. The Ombudsman would not, of
course, have the jurisdiction to question, criticize or review the substantive content of
any judicial order, decision or opinion. The exclusion of judges would pertain only to
judicial officers of the judicial branch of government and would not exclude
administrative tribunals or administrative law “judges” from the Ombudsman’s
jurisdiction.

(a)(2) The Legislature--an independent policy making body, whose actions are
conspicuous and subject to public scrutiny, and whose tenure is subject to periodic
popular review--is excluded. Committees and staff members who assist in policy
formation are, likewise, excluded. Although there may be legislative employees,
agencies, bureaus or divisions that provide direct services to the public, those
employees and entities are also excluded from the Ombudsman’s jurisdiction, because
of concerns that the Ombudsman’s close relationship with the legislative branch would
compromise the independence of the office in dealing with cases involving those
employees, agencies, etc. If it is determined that it is desirable to include these
legislative service agencies within the Ombudsman’s jurisdiction, then as an alternative
the exclusion might read, “(2) the members and committees of the legislature and their
immediate staff.”

(a)(3) Elected state officials (e.g., Lt. Governor, Treasurer) who deserve exclusion for the
same reasons as (a)(2) above, may be added to (a)(3) but they must be distinguished
from other elected state officials who should be included and who are less immediately
involved in policy-making and are engaged chiefly in administrative matters
indistinguishable from those performed by non-elected officials generally. Thus,
appropriate officials to be excluded may vary from state to state. Alternatively, this
exclusion might read, “(3) elected constitutional officials and their personal staff;”.

(a)(4) Alternate A: Where local jurisdiction is not included, (a)(4) should read, “[(4) any
political subdivision of the state;].”

(a)(4) Alternate B: If jurisdiction over a political subdivision is included, Alternate B
should be used to give an exclusion parallel to that for state officials: “[(4) mayors,
council members, judges, and other elected officials of political subdivisions and their
personal staff;].” A saving clause for existing municipal Ombudsman offices may be
added if necessary and desirable.

(a)(5) The specific exclusion of multi-state entities, such as regional transportation and
planning authorities, and implicit exclusion of federal agencies (including the local offices
thereof), are based on practical and constitutional limitations on sovereign power of the
state over such agencies.

(b) “Administrative Act” is broadly defined and includes decisions by administrative
boards or tribunals or administrative law “judges” and rule-making activities.

(c) “Person” is defined broadly.

(d) “Record” is broadly defined to make it clear that the Ombudsman is intended to have
access to all recorded information possessed or controlled by agencies, regardless of
the form or manner of storage of that information.



Section 4. Creation of Office
The office of Ombudsman is established.

Section 5. Nomination and Appointment
The (insert name of legislative body) shall elect the Ombudsman by a two-thirds vote of the
members of each house present and voting.

COMMENT:

The Ombudsman is an appointed officer of the legislative branch of government. This
arrangement helps to guarantee the independence of the Ombudsman, who might be
reluctant to criticize the actions of agencies that are responsible to the executive, if he or
she were an executive appointee. As part of the legislative branch of government, the
Ombudsman is not only providing a direct service to citizens, but is also performing a
role in legislative oversight of the agencies under the Ombudsman’s jurisdiction. Since
the Ombudsman may only make recommendations, and may not compel the executive
and judicial agencies to take substantive actions, the Ombudsman'’s role is consistent
with the concept of separation of powers.

Section 6. Qualifications
(a) The Ombudsman shall be a person of recognized judgment, objectivity and integrity who is
well-equipped to analyze problems of law, administration, and public policy.

(b) No person while serving as Ombudsman:

(1) shall be actively involved in political party activities or publicly endorse, solicit funds
for or make contributions to political parties or candidates for elective office;

(2) shall be a candidate for or hold any other elective or appointive public office;

(3) shall engage in any other occupation, business, or profession likely to detract from
the full-time performance of his or her duties as Ombudsman or to result in a conflict
of interest or an appearance of impropriety or partiality.

COMMENT:
The Ombudsman should be a full-time impartial expert in whom the public can
have confidence.

(a) This subsection gives the core characteristics and qualifications for an
Ombudsman and hence provides more guidance than a mere listing of
restrictions on the official.

(b) Paragraph (b)(1) seeks to preserve the Ombudsman’s impartiality and the
appearance of impartiality in the political arena. The Ombudsman retains the
right to participate in the political process as a voter and to express his or her
opinion privately.

Paragraph (b)(2) inhibits an Ombudsman from using the office as a political
stepping-stone. To further protect the office from politicization, some states
(Arizona, Hawaii, and Nebraska) provide that the Ombudsman shall not have
served as a member of the Legislature for one or two years prior to his or her
appointment. However, this could prevent the appointment of a highly qualified
legislator.



Paragraph (b)(3) seeks to assure that the Ombudsman’s work is performed on a
full-time basis, and that the Ombudsman remains impatrtial.

Section 7. Term of Office
The Ombudsman shall serve for a term of years and until his or her successor is
appointed and qualified. He or she may be reappointed for additional terms.

COMMENT:

A long term is desirable: to permit the Ombudsman sufficient time to become proficient
at his or her duties; to provide a measure of independence from politics; and to provide
prestige and security to attract qualified persons to the position. An excessively long
term (e.g., 15 years) prevents the desired periodic accountability to the Legislature. The
term should not be less than five years. The same points that argue for a long term of
office for the Ombudsman also support the concept that the incumbent should be eligible
for reappointment at the end of his or her term.

Section 8. Removal and Vacancy

(a) The Legislature by a vote of two-thirds of the members of each house present and voting
may remove the Ombudsman from office, but only for mental or physical incapacity to perform
the duties of the office, or other grounds sufficient for removal of a judge from state court.

(b) If the position of Ombudsman becomes vacant for any reason, the Deputy Ombudsman shall
serve as Acting Ombudsman until an Ombudsman has been appointed for a full term.

COMMENT:

(a) The Ombudsman should be secure in the position, so removal is made difficult and
must be for cause. This protects the Ombudsman from groundless attacks or political
threats. As an alternative, this subsection might provide that the Ombudsman could be
removed from office according to state constitutional provisions for removal of judges or
other public officials.

(b) In filling vacancies, full term appointment is preferable to remainder-of-term
appointment as it provides the desirable longer term of office.

Section 9. Compensation

The Ombudsman shall receive the same salary and benefits as [(Alternate A) a state judge at the
general trial court or higher level.] [(Alternate B) a state department head.] [(Alternate C) a
legislative agency head.] The salary of the Ombudsman shall not be diminished during the
Ombudsman's term of office, unless by general law applying to all salaried officers of the state.

COMMENT:

The Ombudsman is a high-level official who should receive a salary that reflects the
importance, responsibility and prestige of the office. Also, a high salary is warranted if
the Ombudsman is prohibited by law from engaging in any other occupation, business,
or profession.

Three alternative salary proposals are offered for consideration. The first sets the salary
at least equal to that of a general trial court judge. The comparison between the two
offices is apt in terms of recognizing the Ombudsman’s stature as well as reinforcing the



concept of the Ombudsman’s independence and neutrality. The second ties the
Ombudsman’s salary to that of the state department heads. This also provides
appropriate stature to the office and emphasizes the point that the Ombudsman deals
with department heads as an equal rather than as a lower level official. The third
equates the Ombudsman with other legislative agency heads. This approach may be a
more familiar frame of reference to legislators and it would help assure consistency
within any existing legislative branch salary system. Practically speaking, any of the
three alternatives should result in fairly similar salary amounts.

Section 10. Organization of Office

(a) The Ombudsman shall select, appoint and fix the compensation of a person as Deputy
Ombudsman and may select, appoint and fix the compensation of such other officers and
employees as the Ombudsman may deem necessary to discharge the Ombudsman’s
responsibilities under this Act. Compensation shall be fixed within the amount available by
appropriation. All officers and employees shall serve at the Ombudsman’s pleasure.

(b) The Ombudsman may delegate to staff members any authority, power or duty except this
power of delegation and the Ombudsman’s duty to make any report under this Act. However,
the Ombudsman may authorize the Deputy Ombudsman to act in the Ombudsman’s stead in
the event of illness, absence, leave or disability, or when, in the Ombudsman’s sole discretion,
an appearance of impropriety or partiality or a conflict of interest prevents the Ombudsman from
discharging his or her duty in a particular matter.

(c) The Ombudsman and his or her staff shall be entitled to participate in any employee benefit
or retirement plan available to state employees.

COMMENT:

(a) The sensitive nature of the work and the high degree of delegation to and confidence
in staff that will be required dictate that the Ombudsman be free of civil service and
political constraints in staff selection and retention. The Ombudsman, however, should
refer to civil service salary schedules in setting comparable salaries for staff, and would
naturally use state accounting facilities for payment of such [cf., section 11(j)]. The
appointment of a Deputy Ombudsman is compulsory while selection of other officials,
including an Assistant Ombudsman or Ombudsmen, is optional.

(b) This same desire for flexibility should permit a broad delegation of powers. The
Ombudsman, however, remains responsible for the organization of the office and for
whatever reports leave the office [section 16] -- unless the Deputy Ombudsman has
assumed the Ombudsman’s duties under this sub-section or when the office is vacant
[section 8(b)]. The Ombudsman has complete discretion with respect to recusal for
“cause” in order to avoid procedural smoke screens and because the Ombudsman can
be expected to diligently maintain his or her limited authority through appropriate
recusal. The Ombudsman has discretion to require, by regulation [section 11(b)] or
otherwise, that a delegation be in writing or that staff members take an oath of office.

Section 11. Powers
The Ombudsman’s powers and duties include but are not limited to the following:

(a) to investigate, on complaint or on the Ombudsman’s own initiative, any administrative act of
an agency, without regard to the finality of the administrative act;



(b) to undertake, participate in or cooperate with persons and agencies in such conferences,
inquiries, meetings, or studies which might improve the functioning of agencies or lessen the
risks that objectionable administrative acts will occur;

(c) to make such inquiries and obtain such assistance and information from any agency or
person as the Ombudsman shall require for the discharge of the Ombudsman’s duties.
Agencies shall not restrict the Ombudsman’s access to agency personnel;

(d) notwithstanding any other provision of state law, to have access to and to examine and
copy, without payment of a fee, any agency records, including records which are confidential by
state law. The Ombudsman shall not disclose confidential records and shall be subject to the
same penalties as the legal custodian of the records for any unlawful or unauthorized
disclosure;

(e) to enter and inspect without prior notice the premises of any agency;

(f) to subpoena any person to appear, to give sworn testimony or to produce documentary or
other evidence that is reasonably relevant to the matters under investigation;

(g) to maintain confidential any matter related to complaints and investigations, including the
identities of the complainants and witnesses, except as the Ombudsman deems necessary to
discharge the Ombudsman’s duties;

(h) to bring suit in (name of court) to enforce the provisions of this Act;

(i) to adopt, promulgate, amend and rescind rules and regulations required for the discharge of
the Ombudsman’s duties, including procedures for receiving and processing complaints,
conducting investigations, and reporting findings, conclusions and recommendations. However,
the Ombudsman may not levy any fees for the submission or investigation of complaints;

(i) to prepare and administer a budget for the office of the Ombudsman;

COMMENT:

The general powers and duties of the Ombudsman are enumerated for clarity;
however, this section is not an exhaustive listing of all the powers and duties
delegated to the Ombudsman. Additional provisions related to staffing,
delegation of powers and duties, recommendations, and reports are contained in
sections 10, 15, and 16.

(a) The Ombudsman’s investigatory power is limited to administrative acts of
agencies [section 3(b)]. The Ombudsman may receive and consider complaints
from any source. The Ombudsman can initiate an investigation when others are
unwilling to come forward with a complaint or when the Ombudsman discovers a
matter warranting investigation.

(b) Although most of the Ombudsman’s time will be occupied with individual
complaints, the Ombudsman can conduct studies of a general nature to improve
agency efficiency or service to the public, either independently or jointly with
other governmental bodies or non-governmental research enterprises.

(c) The Ombudsman has broad access to any type of information from an agency
or person, and an agency may not restrict agency personnel from assisting or
providing information to the Ombudsman. There is no requirement to conduct
formal evidentiary hearings of an adversary nature, although the Ombudsman
can take statements from persons under oath. If testimony is taken, it should be
perceived purely as an investigatory proceeding, and the procedure need not
comport with what is normally required in a formal adjudication hearing.



(d) The Ombudsman can examine and copy or obtain a copy of any agency
record, including records which are confidential under state law, without the
payment of any fee. However, the Ombudsman and the Ombudsman’s staff are
obligated to maintain the confidentiality of any confidential records provided by
an agency to the same extent as the legal custodian of the records.

(e) The Ombudsman has the power to inspect any agency without notice, as
advance notice might negate the value of such a visit. Information gathered on
site visits may provide subjects for investigation on the Ombudsman’s own
motion.

(f) The Ombudsman can compel any person to provide testimonial, documentary,
or other evidence through issuance of a subpoena. Implicitly, the Ombudsman
and his or her staff are empowered to administer oaths to such witnesses.
Protections and privileges for witnesses, regardless of whether or not they have
been subpoenaed, are provided in section 18. If a person refuses to comply with
the subpoena, the Ombudsman can seek enforcement under section 11(h).

(9) To facilitate the gathering of information, the Ombudsman has discretion to keep
confidential any complaint or investigative information. The Ombudsman may disclose
such information as the Ombudsman deems necessary or appropriate in carrying out the
Ombudsman’s duties.

(h) The Ombudsman may bring suit regarding the exercise of his or her powers,
including actions: for a declaratory judgment to obtain jurisdiction [under sections
3(a) and 11(a)]; to enter and inspect agencies [section 11(e)]; to show cause for
not appearing after being subpoenaed [section 11(f)]; and to enforce
confidentiality provisions [sections 13(d) and 13(e)].

() The Ombudsman is given broad regulatory discretion to determine the procedures for
carrying out the office’s functions. The Ombudsman may through rules or regulations
specify the means by which complaints may be submitted (which may include fax or
electronic mail) and require for good reason that certain types of complaints be in
writing. To insure accessibility (and avoid discrimination against the poor), a fee may not
be imposed for the Ombudsman’s services.

(i) A provision for budgetary powers may be necessary in some states and useful
in others, to insure that the Ombudsman’s budget is independent of outside
(agency) administration.

Section 12. Investigation of Complaints

(a) The Ombudsman shall conduct a suitable investigation of a complaint that is an appropriate
subject for investigation. An appropriate subject for investigation by the Ombudsman includes any
administrative act which the Ombudsman believes might be:

(1) Contrary to law or regulation;

(2) Based on mistaken facts or irrelevant considerations;
(3) Unsupported by an adequate statement of reasons;
(4) Performed in an inefficient manner;

(5) Unreasonable, unfair, or otherwise objectionable, even though in accordance with law;
or



(6) Otherwise erroneous.
(b) The Ombudsman in the Ombudsman's discretion may decide not to investigate because:
(1) The complainant could reasonably be expected to use another remedy or channel;
(2) The complaint is trivial, frivolous, vexatious, or not made in good faith;
(3) The complaint has been too long delayed to justify present examination;
(4) The complainant is not personally aggrieved by the subject matter of the complaint;
(5) Resources are insufficient for adequate investigation; or
(6) Other complaints are more worthy of attention.

(c) The Ombudsman's declining to investigate a complaint shall not bar the Ombudsman from
proceeding on his or her own initiative to investigate an administrative act whether or not included
in the complaint.

COMMENT:

(a) The Ombudsman has a duty to investigate the complaints described in subsection
(a), although he or she may decline to investigate for the reasons given in subsection
(b). The enumerated complaints indicate the kinds of administrative acts that generate
complaints to the Ombudsman’s office. As shown by paragraph (a)(6), which is a
catchall, and subsection (c), the statute is intended as a guide to and not a limitation on
the complaints which the Ombudsman can investigate.

(b) The Ombudsman may choose to investigate a complaint even though the statute
permits him or her to refuse. For instance, under paragraph (b)(1), if the Ombudsman
believes that recourse to an administrative or legal remedy would be futile or overly
burdensome to the complainant, the Ombudsman may investigate the complaint.
Similarly, the Ombudsman may decide to investigate a complaint of public concern even
though the complainant was not personally aggrieved.

(c) Complaints which are inappropriate for investigation may nevertheless reveal
administrative acts which the Ombudsman may decide to investigate on his or her own
initiative [section 11(a)].

Section 13. Rights of Complainant--Communication With Complainant
(a) After the Ombudsman has decided whether or not to investigate a complaint, the
Ombudsman shall suitably inform the complainant.

(b) The Ombudsman shall, if requested by the complainant, suitably report the status of his or
her investigation to the complainant.

(c) After investigation of a complaint, the Ombudsman shall suitably inform the complainant of
his or her conclusion or recommendation and, if appropriate, any action taken or to be taken by
the agency involved.

(d) A letter to the Ombudsman from a person held in custody--including by detention,
incarceration and hospitalization--by an agency shall be forwarded immediately, unopened, to
the Ombudsman. A letter from the Ombudsman to such person shall be immediately delivered,
unopened, to the person. Telephone and personal contacts between the Ombudsman and a
person in custody shall not be prohibited or monitored.



COMMENT:

Subsections (a), (b) and (c) give the Ombudsman a general duty to inform the
complainant of the status of his complaint. The experience and judgment of the
Ombudsman will determine the suitable response to be made.

Section 14. Rights of Agency

Before formally issuing a conclusion or recommendation that is significantly critical or adverse to
an agency, the Ombudsman shall have consulted with that agency and permitted the agency
reasonable opportunity to reply. If the Ombudsman makes a conclusion or recommendation
available to the agency to facilitate a reply, the conclusion or recommendation is confidential
and may not be disclosed to the public by the agency unless the Ombudsman releases it.

COMMENT:

This section protects agencies, their officers and employees by requiring consultation
and giving them reasonable time to reply to significant criticism before the Ombudsman
issues critical findings. The Ombudsman has the discretion to make all or part of his or
her findings available to facilitate a reply. Because the Ombudsman may modify
findings, which may include removal of confidential information and incorporation of the
agency’s response [section 15(b)], after reviewing the agency’s reply, disclosure of
findings not released by the Ombudsman is a violation of law, which may be dealt with
under existing records confidentiality provisions.

Notice of the Ombudsman’s decision to investigate is not required because such
formalities: are inconsistent with the role of the Ombudsman as an alternative to
procedure-bound remedies and the limited resources of the office; are largely
ceremonial in that the Ombudsman will inevitably contact the agency during an
investigation; and are not required by due process given the absence of Ombudsman
power to enforce recommendations and the fact that an opportunity to be heard is
required before publication.

If an advance notice provision is nonetheless desired, it should provide for: informal or
preliminary inquiries without notice, since experience shows that the vast majority of
complaints are handled expeditiously and informally; withholding notice when notice
would hinder investigation; and flexibility of form to avoid legalistic procedural wrangling,
e.g. “If after making preliminary inquiries the Ombudsman decides to investigate, the
Ombudsman shall suitably inform the agency involved unless the Ombudsman
reasonably believes that advance notice will unduly hinder the investigation or make it
ineffectual. The Ombudsman may inform the agency verbally or in writing.”

Section 15. Procedure after Investigation
(a) If, after investigation, the Ombudsman is of the opinion that an agency should:

(1) consider the matter further,

(2) modify or cancel an act,

(3) alter a regulation, practice or ruling,
(4) explain more fully the act in question,
(5) rectify an omission, or

(6) take any other action,
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the Ombudsman shall state any conclusions, recommendations and reasons therefore to the
agency. If the Ombudsman so requests, the agency shall, within the time specified, inform the
Ombudsman about the action taken on recommendations or the reasons for not complying with

them.

(b) After a reasonable period of time has elapsed, the Ombudsman may issue his or her
conclusions or recommendations to the legislature, the governor, a grand jury, the public, or any
other appropriate authority. The Ombudsman shall include any brief statement the agency may
provide if an opportunity to reply is required by this Act.

(c) If the Ombudsman believes that an action has been dictated by laws whose results are
unfair or otherwise objectionable, and could be revised by legislative action, the Ombudsman
shall notify the (insert name of legislative body) and the agency of desirable statutory change.

(d) If the Ombudsman believes that any agency official or employee has acted in a manner
warranting criminal or disciplinary proceedings, the Ombudsman shall refer the matter to the
appropriate authorities without notice to that person.

COMMENT:

(a) Though the Ombudsman will rarely have reason to make a recommendation if there
is no error in what the agency has done or neglected to do, the Ombudsman should
remain free to suggest improvements in method or policy even when the existing
practice may be legally permissible. Thus the Ombudsman may facilitate one agency’s
learning about and taking advantage of the experience of another. This subsection
contemplates no entry of judgment, as it were, but simply the expression of opinion by
the Ombudsman. The Ombudsman is not a superior official, in a position of command,
and cannot compel a change in an administrative act. The Ombudsman’s
recommendation may, however, induce an agency to exercise whatever power it may
possess to right what the Ombudsman points out as a past mistake.

(b) If the Ombudsman is required to provide an opportunity to reply under section 14 and
a reply is forthcoming, the Ombudsman must include it when issuing findings. Rather
than permitting the Ombudsman to summarize replies, replies are limited to a “brief”
statement which shall be printed unedited; regulations as to what is “brief” might be
promulgated under section 11(i).

(c) There may be instances where an agency acted in accordance with existing law, but
the law itself produces unjust results. The Ombudsman has the duty to bring these
situations to the attention of the legislature and appropriate agency officials; if
appropriate, the Ombudsman may comment on or recommend changes in legislation.

(d) The Ombudsman’s duty to report wrongdoing pertains to miscreant officials. This
subsection makes it clear that the Ombudsman may report allegations of wrongdoing
without having to first notify the person involved (who may otherwise flee the state or
destroy pertinent evidence if tipped off prematurely). This avoids any ambiguity which
may arise if this subsection is read in conjunction with section 14.

If the person has testified before the Ombudsman, such testimony would bear the same
privileges as testimony in court [section 18].
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Section 16. Reports

The Ombudsman may from time to time and shall annually report on his or her activities to the
Governor, to the Legislature, or any of its committees, to the public and, in the Ombudsman’s
discretion, to agencies.

COMMENT:
The Ombudsman’s sole means of correcting flawed practices when agencies refuse to
do so is to publish criticism and recommendations.

The annual report, whose release date would be set by the Ombudsman [section 11(i)],
is mandatory. Special [section 15(b)] or general interim reports are discretionary with
the Ombudsman.

Section 17. Ombudsman’s Immunities
(a) The substantive content of any finding, conclusion, recommendation, or report of the
Ombudsman or member of the Ombudsman's staff shall not be reviewable in any court.

(b) The Ombudsman and the Ombudsman's staff have the same immunities from civil and criminal
liabilities as a judge of this state.

(c) The Ombudsman and the Ombudsman's staff shall not be compelled to testify or produce
evidence in any judicial or administrative proceeding with respect to any matter involving the
exercise of their official duties except as may be necessary to enforce this Act.

COMMENT:

(a) & (b) As a public watchdog, the Ombudsman should be able to state his or her
position freely and candidly without fear of pressure or reprisal. The judicial immunities
afforded the Ombudsman are intended to protect against harassment when the
Ombudsman deals with controversial issues or makes an unpopular decision. While the
Ombudsman’s findings are presented only after due consideration, no claim of infallibility
is made and the Ombudsman’s findings, conclusions and recommendations are always
subject to criticism by government officials as well as members of the public. Since the
Ombudsman has no enforcement power and any findings and recommendations are
only advisory in nature, the courts should have no authority to order that an expression
of opinion be changed.

(c) Certain dealings that the Ombudsman has with complainants and witnesses may be
confidential in nature. This subsection is meant to protect these confidential
relationships so as to encourage complainants to avail themselves of the Ombudsman’s
services and witnesses to cooperate with the Ombudsman, where they may be
otherwise reluctant to do so.

Section 18. Witnesses’ Privileges

Any person who provides information under this Act may be accompanied and advised by
counsel of his or her choice and shall be paid the same fees and travel allowances and
accorded the same privileges and immunities as witnesses whose attendance has been
required in the (name of court). However, a representative of an agency providing information
under this Act during business hours shall not be entitled to receive such fees and allowances.

12



COMMENT:

Although investigations conducted by the Ombudsman are not contested cases or
adjudications of rights or interests, and although nearly all testimony will be private and
confidential, witnesses who testify (whether or not by subpoena) are given judicial
privileges and immunities. Witness fees and travel allowances are also required for
persons who provide information to the Ombudsman under the Act. A provision that a
representative of an agency during business hours shall not be entitled to such fees and
allowances is included to avoid possible double payment of public servants during
working hours.

Section 19. Obstruction

Any person who willfully obstructs or hinders the proper and lawful exercise of the Ombudsman’s
powers, or willfully misleads or attempts to mislead the Ombudsman in the Ombudsman’s inquiries,
shall be guilty of a (specify the level of offense).

COMMENT:

It must be determined in each state whether necessity exists for indicating the court in
which proceedings are to be brought and upon whose initiative. Since fines for offenses
vary from state to state and may be subject to periodic changes, it is preferable to
specify the offense rather than a set amount of fine for a violation.

Section 20. Reprisals Prohibited

(a) No person who files a complaint or participates in any investigation or proceeding pursuant
to this chapter shall be subject to any penalties, sanctions or restrictions in connection with his
or her employment or be denied any right, privilege, or benefit because of such action.

(b) A person who alleges a violation of this part may bring a civil action for appropriate injunctive
relief, actual damages, and punitive damages. Punitive damages shall not exceed $10,000.

COMMENT:

This section provides protection to complainants and withesses from reprisals at their
place of employment or the deprivation of other rights or privileges because of their
participation in Ombudsman investigations.

Section 21. Relation to Other Laws

The provisions of this Act are in addition to and do not in any manner limit or affect any other
provisions of law under which any remedy or right of appeal is provided for any person, or any
procedure is provided for the inquiry into or investigation of any matter. The powers conferred on
the Ombudsman may be exercised notwithstanding any provision of law to the effect that any
administrative action shall be final or unappealable.

COMMENT:

This section clearly sets forth that the Ombudsman office is a supplemental remedy and
is in addition to other remedies or rights of appeal--a principle also covered in section 1
with respect to legislative purpose. This section also establishes the principle that the
Ombudsman powers are not inhibited by statutory enactments providing that any
administrative action shall be final or unappealable.
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Section 22. Appropriation

There is appropriated out of the general revenues of the state the sum of $ , Or so much
thereof as may be necessary for fiscal year , to the office of the Ombudsman to carry out
the purposes of this Act.

COMMENT:

Before an Ombudsman statute can be implemented, funding needs to be made available
to pay for the expense of the office. This section provides the mechanism to do this.
This section should be included where required by the fiscal regulations or practice of
the state. If inclusion of such section is not necessary, it can be omitted.

Section 23. Effective Date
This Act shall take effect upon its approval.

COMMENT:
This is standard enactment language. The Act actually becomes effective only after
appropriation has been made and an Ombudsman has taken office.

Section 24. Severability
The provisions of this Act are declared severable, and if any provision thereof is held to be invalid
for any reason, the validity of the remainder of the Act shall not be affected.

COMMENT:

The inclusion of this section is optional. Itis not in any of the existing state Ombudsman
statutes. The need for a severability clause is unclear, but it may be helpful to assuage
any legal concerns that may be raised when the bill is being voted on in the legislature.
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We also consulted the current state ombudsman statutes to compare the differences and
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about possible statutory variations and alternatives. The Alaska ombudsman is authorized under
Title 24, Chapter 55 of the Alaska Statutes. In Arizona, Title 41, Chapter 8, Article 5 of the Arizona
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used in Nebraska in accordance with Sections 81-8,240 to 81-8,254, Revised Statutes of
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